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February 25, 2010

Ms. Marlene Dortch
S=wy
Federal Conununicalions Olmmi"iOll
445 12th Street, S.W.
WI!hington, D.C. 20554

Re: Errala filing WC.Q9·197 from CC 96·45

47 C.F.R. § 1.41 Request for Commi"ion Action
Objection co TracFone Wireless. Inc. '5 Self..cerlifieation in the Slale ofColorldo

Dear Ms. Doncb:

The attached leuer dated January 28, 2010 WIS filed erroneously in the wrong dockd. J'tease

tranSfer the leneT 10 the COf'TOCI docket, which is WC.()9·197. The ooly thing changed in the

attached Ieller is the docket number was corrected co WC.Q9·197, and the wrong dock.et number

CC 96·45 was removed. Please consider the anached as being filed on January 28. 2010.

Respeafully submined,



DENNISJ. THARP
STEVENS, LITfMAN, BIDDISON, THARP & WEINBERG, LLC.
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E-Moil' Ibomf1j,!l>-Ik rom

January 28, 2010

Ms. Marlene Donch

"""',,>
Federal Communiutioos Conunission
44S 12th SU'ttl, S.W.
Washington. D.C. 20554

Re: WC·09-191- Em18 filing

47 C.F.R. § 1.41 Request for Commission Action
Objection 10 TracFone Wireless. Inc. 's Self·Cenificalion in the State of Colorado

Dear Ms. Doltth:

The Adams County £.911 Emet-gencyTclepl1one Service Authority, the Anpahoe CounlY E·

911 Emergency Communication Servke Authority, and the Jdfen;on County EmcrFJCY

Communications Authority (which includes Broomfield Courlly) (oollcaively hereinafter the '"911

Authoritics") request Federal Communications Commission action pursuanl to 47 C.F.R. I 1.41.

Spedfically, the 911 Authorities object 10 TracFone's M:lf-cenificalion that it is incompliance with

basic 911 and E911 requiremen15 in the slate of Colorado. FCC Order W-17 authorizes self-

cenification. Tbesame OrderslIIles in panuaPh 7 thal''TracFone'sdesignation as an ETC eligible

(or Li(eline suppon in each state is conditioned upon TracFone's certifICation that it is in full

compIilll"lCC with any applicable 9111E911 obligations., includingobligations relaling 10 the provision
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and supportof91I and E911 service. Therefore, TracFo[)t must comply wilh any state requiremellls

thai are applicable 10 carriers providing service on a purely-resale basis" (/00'"01" omit/td).

On January 13. :rolO, J~ A. Fuentes, Direclor of Govc:mment Relations. TracFone

Wireless, Inc., nCl{ifted several of the PSAPs in \he $lIte of Colorado, including PSAPs in the

jurisdiction oflhe 9 II Authorities submining lhis leller. lhal TracFooe intended to self<Mily. That

correspondence, wilhoutaltachrnents, is attached as "Exhibit A." TllICFooe had previously rflCeived

written OO(ices of non-compliance from several Colorlldo PSAPs Slating lhat TracFone was not

collecting lhe emergency telephone charge (hereinafter the ''911 fcc"). TracFone's refusal to coIlec;t

\he 911 fee is neither consistent with Colorado law nor is it in the public interest.

The 911 AuthorilieS are responsible for collecting lhe emergency telephone charge and for

providing funding 10 nineteen public safety answering points ("PSAPs'') wilhin their jurisdiction.

1,6 million citizens live within the 911 Aulhorilies' jurisdiction. When TracFoneapplied for ETC

Slaws in Colorado,lhe 911 Allthorilies intervened in TracFone's ETC proceeding that was pending

before the Colorado Public Util ilies Commission ("Colorado PUC"') in Dockel No. 09A-393T. The

911 Authorities alleged in their Motion 10 InterVene that '"TracFone's refusal 10 pay the emergency

telephone charge is contrary 10 the Colorado Revised Statutes," TracFone admitted lhal nocoun had

ever determined that Ihe Colorado 911 fee stalUtes do not apply 10 TracFone, and no COlin has ever

eltcused TracFone (rom collecting and remitting the 911 fee.

TIle issue ofTracFone's compliance with Colorado 911 funding requirements ....'l!i presented

to the Colorado PUC pursuant to FCC Order 08-100, paragraph 16, wbefe the FCC "conditioned

TracFone's designation lIS an ETC eligible for Lifeline support in each stale on TracRlne's

cenirIC'tion thaI it is in full complillltce with any applicable 9111E9ll obligations, includin,
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obligations ndating 10 the provision, and support, of 911 and E911 service," This condilion was

reiterated by the FCC in Order09-17, as is not:ed above,

TracFone's non-compl imce with Colorado 911 fllnding requirt:rnents was raised during the

intervention of the 911 Authorities and was dhttl1y before the Colorado PUC OIl TracFone's

Application for ETC Stalus in Colorado. TnlcFonc: withdrew its Colorado application expressly

Sialing thai the reason fO' the withdrawal was the in!erVention by the 911 Aud!orities. TmeFone

stated in its Notice of Withdrawal thai it would seek legislalive changes in collecling the 911 fee,

thereby avoiding I detaminatkln that TracFone is in violalKln of existing 911 funding law,.

The 911 Authorities l'CSp«1fully requesl thai the FCC we action to compel TIlICFone

Wireless, Inc., 10 comply with Colorado law relating to 911 funding and to deny or invalidat.e

TracFone'S self-certification in Colorado until TracFone is in compliance with Colorado law.

Paragraph 7 ofFCC Ordcr09-17 stales thai "[1)0 !heexlenl an entity disagrees wid! TracFone'sself·

ttrtifiC31ion. it may file a request asking the Commission to uamine the issue p.1fSUllnt to § 1.41 of

the Commission's Rules (47 C.F.R. § 1.41).~

47 U,S, t 1,41 REQUEST

Film Relied Upon:

TracFone Wireless, Inc. hasadvbedmanyColoradoPSAA thai It imends toself-cenify. The

issue ofTracFone's compliance with Colorado 911 funding laws was directly before the Colorado

PUC. TTKFone withdrew its appliCition prior to pc:rmining a final hearing on ilS noncompliance

with Colorado 911 funding taws. Compliance with the Colorado 911 funding laws is a condition

precedent 10 TracFone's self-cenilication.
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RtlkrSough!:

TracFonc: should be compelled to comply with Co1ondo91) funding I.wsll'ld TracFonc:'s

self-e:cn.ification should bedenied Wltil TracFOl'lt is incompliance with Colorado911 fimding laws.

Dc StaIU!(IQ' apdfor RtguhUory Proyis!9IlJ PulJlllYl\ 10 whIch the RfCluesI i! FLIes! and Under
whldl Rrller 11 Sought:

TheColorado Revise Statues ("c'R,S.") § 29·11-IOO.5.el seq., identifies the requiremenl for

TracFone to collect and remit the 911 fee. TracFonc is a service supplier that provides

lelecommun;cations service via wireless carrier by resale. C.R.S. § 29-11-101(7). Tracfone

custOITED are service lISen IS they art: provided tel«Ommunicalioos service via wireless camer.

C,R.S. § 29-11-101(8). Each governing body can set the 911 fee "not lOuceed seventy cents per

month per excharlge access facility. per wireless communications access. and per interconnected

voice-over-intemet·protocol service in those ponions ohhe governing body's jurisdiction for which

emergency telepl'toneservice will be provided." c'R.S. § 29-11-102(2)(a). Colorado PUC approval

is needed tocharge inucess of seventycen15 per month. C.R.s. § 29-11-102(2)(b), "Regardlessol

the Ievd It which thedwge is set. the amounI of the charse imposed pttuchangc ICCCU facilily.

per wireless communie.tions 1CCC5S. IlId per inten::onneaed vOK:e-over-internet-prOtocol servk>::

shall be equa1." C.R.S. § 29-) J.J02(2)(c), The dUly to collect the 91) charge "shall commence at

such time 15 may be specified by the governing body." C.R.S. § 29-11-102(5). C.R.S. § 29-11-

102(5) recognizes thll1 billing Slatements may not be submiued 10 a service user: "(clharges imposed

under the authority ofthis &Riele and required 10 be collecled by the savicc supplier le.g.. TracFooel

shall be added to llIld may be suted separately in the billings. ifIVII. 10 the service user" (emphaJiJ

added). Even ifno billings &resent 10 customers. TracFonc: is Slill required to collect thc911 fee in

the Slate or Colorado.
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A service user is billed for the 911 fee in Colorado when the governing body imposes lIle 911

fee after requesting wireleu ANI or AU from the wireless carrier. C.R.S. § 29-11-I02(2)(b). Once

billed, the service U5Cr remains liable for the 911 fee UIltil paid to the service suppler. c.R.S. § 29

11-102(4). TracFone speciously III"gUCS thai beause it does nOI send billing statanenLs to its service

users. it is uempt from collecling and remining the 911 fee. Tracf'ooe's argument is extremely

narrow and shallow and renders other parts ofColorado law ineffective. It alsodirectlycorlttadicts

C.R.S. § 29-11-102(2Xc), which requires Wt the 911 fee be imposed equally within ajurisdiction

for a1llandlines. wireless lines, and VOlP service. Being exempt from the 911 fee is nOI equal 10

paying the 911 fee. Tracf'ooe's ugtlment would also uempt from the 911 fee~ servk:e users

who pay their landline, wireless, or VOIP monthly bill by aulOlYllllic bank debit or credit card charge.

as no bill is sent to those customers.

Intertsl or the Person Submlttina 'be Rt9ucst:

The ability or the 911 Authorities to provKle a well·fllIlded ptIb1ic safety communications

system is diminished byTracfone's refusal tocalleel and remit the911 fee. The 1.6 million people

wllo reside in the 911 Authofittd' jurisdiction tta.vel Lhtoughout the state or Colorado and desire

quality911 services lhroughoot the stale. TracFooc's failw-e to collect and remit the 911 fee affocts

all PSAPs in the state as each PSAP has diminished revenue to support 911 services. All or the

PSAP's in the state of Colorado ate worse off because ofTracFone's refusal 10 collecl and remit the

911 fee. Service users with wireless phones pay over SO percenl of the 911 fees collected in

Colorado. Induslry anal)'Sls believe prepaid wireless comprises approximately 19,1 pw;enr of the

wireless market. TracFooe rqxesenlS itself as the lugesr prepaid wireleS5 carrier in the U.s. and

prepaid wireless is the flllitest growing segment of the wireless indll5U)'. The 911 Authorities are

directly affected by TllIcFone's rerusal to comply with Colorado law.

hgdof6



CONG.USION

The Adams Counly. Arapahoe County and JerfersonlBroomfield County 911 Authorities

respectfully request the FCC compel TracFone to comply with Colorado law and 10 revoke or

invalidate Tnlll:Fone Wireless. lnc;.'s self-cenir1Clltion on !he IJOOnds that TracFone is not in

compliance with Colorado 911 funding requirement! imposed under C.R.S. § 29-11-100.5. ~I seq.

Should you have any queslion about this letler. or should additional infonnalion be needed,

please contact !he undersigned.

Respectfully submiued,

STEVENS. UITMAN. BIDDISON. THARP
& WEINBERG, LL.C.

~?'R~i11WP \'
250 Arapahoe, Suile 301
Boulder. CO 80302
Tel: 303-44)-6690
Email; tharplits]D:lk,tom
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